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“Ye therefore shall be perfect, as your heavenly Father is perfect.”
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Limitationsin the Application and Utilization of Criminological Advancesin
the Domain of Ta'zir Punishments'

Abstract

Contemporary advancements in criminology have transcended national boundar-
ies and, in conjunction with globalization, have emerged as phenomena of global
significance. However, within theocratic regimes—where governance is rooted in
religious principles and the ruler bears responsibility for implementing Islamic rul-
ings—the integration of such developments into the criminal justice system has in-
troduced structural disruptions.

This article examines the limitations of applying criminological insights in the realm
of Ta'zir punishments, focusing on the gap between theory and practice that of-
ten leads to contradictory outcomes. Despite progress in discretionary sentencing,
practical implementation remains challenging.

The study emphasizes the need to bridge this divide to enhance fairness and effec-
tiveness in criminal justice. It also highlights implications for policymakers and legal
professionals, contributing to ongoing discussions about integrating criminological
advancements into religious legal frameworks.

Keywords: Criminological advancements, Ta'zir punishments, Islamic criminal jus-
tice system, Sharia-based offenses, customary offenses

1 . Najmeh Maleki Boroujeni, Faculty Member at Payame Noor University
Maryam Naqdi Dourbati, Faculty Member at Islamic Azad University

Karim Salehi, Faculty Member at Islamic Azad University



W Abstract

Assessing the Capacity of Article 8 of the Constitution of the Islamic Re-
public of Iran for Inter-Governmental Oversight'

Abstract

The possibility of oversight among governmental bodies is a critical tool for keeping
political power in check in the context of the fight against corruption. The mecha-
nisms of this approach are outlined in certain Articles within the constitution. The
key question is whether Article Eight of the Constitution of the Islamic Republic of
Iran can serve as the basis for the development of such oversight. The present study
employed a descriptive-analytical method and demonstrated that while the abso-
lute interpretation of religious reasoning for encouraging righteousness, enjoining
good, and forbidding evil suggests the inherent existence of such a possibility under
specific conditions and regulations, several obstacles exist. These obstacles include
the necessity of maintaining public order, adhering to Articles within the constitu-
tion, and the lack of explicit relevance to this context in Article Eight, which poses
significant challenges to such an assertion. Consequently, based on the principle
of non-competence in public law, oversight should be limited to explicitly speci-
fied constitutional Articles. In cases of legal gaps and the inability to address them
through ordinary laws and regulations, alternative approaches such as the capaci-
ties outlined in Articles 110 or 57 of the Constitution should be appropriately utilized
depending on the specific issue.

Keywords: Enjoining Good, Article Eight of the Constitution, Encouraging Righ-
teousness, Oversight, Forbidding Evil.

1 . Mohammad Mahdifar; PhD Researcher in Public Law, University of Tehran (Farabi Campus)
Fa’ezeh Rafatnejad; PhD Student in Public Law, University of Tehran (Farabi Campus)
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Oral Address Theory” and the Transgenerational Principles of Constitu-
tional Law’

Abstract

The constitution, as the highest legal document of any nation, comprises two cate-
gories of principles: immutable (fixed) principles and amendable (changeable) ones.
Fixed principles are enduring and permanent, and thus not subject to revision or
amendment. In contrast, changeable principles may be reconsidered and modified
in response to evolving circumstances and societal transformations. Article 177 of
the Constitution of the Islamic Republic of Iran clearly outlines the process of consti-
tutional revision and specifies the content of both fixed and non-amendable prin-
ciples.

One of the central challenges in constitutional law is identifying the theoretical
and rational foundation for the permanence of fixed constitutional principles, their
binding authority for future generations, and the logic behind their immunity from
revision. This study is designed to address and clarify this issue. The main research
question explores how the fixed principles of the constitution can be interpreted
and justified through the lens of the “‘Oral Address Theory.’

Employing a qualitative research methodology and a descriptive-analytical ap-
proach, the study finds that fixed constitutional principles are grounded in ratio-
nal consistency and enduring human needs, as determined through principled le-
gal reasoning (tanqgih al-manat). According to the Oral Address Theory—which is
based on rational inference—the legislator or divine lawgiver enacts laws that are
binding for all individuals, including both contemporaries at the time of legislation
and future generations. Therefore, the philosophical basis for the authority of fixed
laws lies in their alignment with universal and timeless human needs—needs that
accompany human beings in every era and location.

Keywords: Constitution, Constitutional Revision, Oral Address Theory, Transgener-
ational Principles, Supra-Constitutional Norms.

1 . Ebrahim Mousazadeh, Professor of Law at the University of Tehran
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The Legislative Authority and Its Jurisdiction within a Religious Govern-
ment’

Abstract

In Qur'anic discourse, legislative sovereignty belongs exclusively to God. Neverthe-
less, whether the Prophet possessed a right of legislation has long been disputed
among Muslim scholars. Certain Qur'anic verses and hadiths indicate that proph-
ets—especially the Messenger of God (peace be upon him)—held a circumscribed
authority to legislate. There is no serious disagreement that, as the leader of the
community, the Prophet had the authority to enact public laws in contingent, vari-
able domains on the basis of the common good; indeed, many have also affirmed his
authority to establish certain fixed rulings.

The central question concerns the post-prophetic era: do religious governments
possess a right to legislate in the fixed and the variable aspects of social life, or not?
The answer turns on a foundational issue: after the closure of prophethood and the
promulgation of the Islamic law, do any subjects remain without a revealed ruling?
Many jurists and theologians uphold the maxim ma min wagi‘atinilla wa li'LIahi fTha
hukm—that no occurrence is devoid of a divine ruling—and thus see no need for
legislation after the Prophet, since the rulings for every case are derivable from the
Qur’an and the Sunnah. From this perspective, what the infallible Imam or his dep-
uties issue as hukm hukiimat (governmental decrees) are not new laws but execu-
tive regulations within the bounds of fixed SharT a rulings.

By contrast, another view questions the probative force of that maxim and main-
tains that some occurrences lack specific Sharl‘a rulings; accordingly, it recognizes
for a religious government a right to legislate in public matters. This article expli-
cates that position and argues for the legitimacy of legislative authority for a reli-
gious government within the sphere of public and variable affairs.

Keywords: religious government; legislation; the Prophet; infallible Imam; fixed
Sharl‘a ruling; governmental decree (hukm hukiimatl)

1Javad Vare'i, Professor at the Research Institute for Hawza and University.
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Revisiting the Factors of Comprehensiveness and Inclusiveness of Islamic
Jurisprudence and a Critique of Martyr Sadr’s Perspective'

Abstract

Demonstrating the comprehensiveness of Islamic Sharia in addressing novel is-
sues and evolving social contexts is a key concernin Islamic jurisprudence. A central
question arises: how can Islamic law maintain its inclusiveness and legal sufficien-
cy despite the passage of time and changing circumstances? Martyr Sadr responds
to this challenge by proposing the theory of Mantigat al-Faragh (the area of le-
gal void), alongside the principle of Wilayat al-Faqih (Guardianship of the Jurist),
as mechanisms to uphold Sharia’s comprehensiveness. He argues that in domains
where the divine law has not issued binding rulings, the jurist-authority may legis-
late in accordance with contemporary needs to realize the overarching goals of the
Islamic system.

This study adopts a descriptive-analytical method with a critical lens to examine the
theoretical dimensions of Sadr’s proposal and to identify the broader foundations
that support Sharia’s adaptability. The findings suggest that Mantigat al-Faragh
alone is insufficient to ensure legal comprehensiveness. Instead, a combination of
foundational elements plays a vital role, including: formulation of rulings as univer-
sal real propositions, application of secondary rulings alongside primary ones, con-
tinuity of ijtihad and prohibition of initial imitation of deceased jurists, classification
of rulings into fixed and variable based on temporal and spatial factors, alignment
between rational and religious definitive rulings, permissive practical principles, and
the integration of ratified and foundational laws.

Keywords: Comprehensiveness, Perpetuity of Sharia, Legal Void, Martyr Sadr,
Emerging Rulings, Variable Laws.

1 . Ahmad Ghodsi, Associate Professor and Faculty Member at Al-Mustafa International University.

Hossein Javan Arasteh, Professor of Public Law at the Research Institute of Hawzah and University.
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The Language of the Constitution of the Islamic Republic of Iran: Essence,
Characteristics, and Functions'

Abstract

The first encounter with any text—including legal documents—is an encounter
with its language. The language of a constitution holds a crucial position in under-
standing, interpreting, and even implementing that constitution. This issue be-
comes particularly significant in legal systems where originalist interpretations are
emphasized, as it requires a more precise and deliberate attention to linguistic ex-
pressions and grammatical rules in the interpretive process.

This study, employing a descriptive—analytical approach, seeks to examine the na-
ture, characteristics, and functions of the language of the Constitution of the Islamic
Republic of Iran. It addresses the question: What is the nature of the constitutional
language of the Islamic Republic of Iran, and what components and functions does
itinclude? Findings based on textual analysis and contextual evidence from the pe-
riod of drafting and ratification indicate that the language of Iran’s Constitution is a
fighi-legal language—one that incorporates technical terms, syntactic structures,
and, in a broader sense, legal principles of interpretation.

Notably, without an adequate understanding of fighi language, it is impossible to
fully comprehend certain constitutional principles. Many interpretive misunder-
standings stem from neglecting this linguistic foundation. Recognizing the non-sa-
cred nature of the constitutional language and its mediating role in conveying legal
concepts, this study highlights the importance of analyzing and critiquing constitu-
tional language to promote greater scholarly and institutional attention to the “lan-
guage of law,” particularly the language of the Constitution, in future legislative and
interpretive developments.

Keywords: constitutional language; fighi—legal language; legal linguistics; constitu-
tional interpretation; syntax; legal interpretation principles
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